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::::::: IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), SADIYA, ::::::  

TINSUKIA: ASSAM 

C.R. Case No 09C OF 2016 

U/ Sec 409/420 OF IPC 

BHUBAN GOGOI 

S/O: LATE LILESHWAR GOGOI 

ADDRESS: HOLLOW GAON  

P.S. SADIYA, DIST: TINSUKIA, ASSAM 

.……… COMPLAINANT  

-Vs.- 

HARI SHANKAR PURUHIT 

S/O: PRAKASH PURUHIT 

ADDRESS: HOLLOW GAON 

P.S. SADIYA, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT:  SALEH AHAMMAD, LL.M. AJS 

 FOR THE COMPLAINANT:  Mr. MONTU BORGOHAIN, LEARNED COUNSEL 

 FOR THE ACCUSED: Mr. PUTUKAN CHIRIN, LEARNED COUNSEL 

 CHARGE FRAMED ON:    17/07/2017 

 EVIDENCE RECORDED ON: 02/02/17, 16/02/17, 14/09/17, 17/11/17 & 06/02/18 

 ARGUMENT HEARD ON:  26/02/18   

 JUDGMENT DELIVERED ON: 12/03/18 

JUDGMENT: 

1. The prosecution in this case had its genesis with the lodging of the First Information 

Report (in short as FIR) wherein the informant has alleged that as per the norms of 

ASSAM Government in connection with the issuance of the cards for the customers 

the amount was fixed to the tune of Rs. 10/- and the amount was charged to be of 

Rs. 50/-. The rate of rice was of Rs. 3/- and it was sold at the rate of Rs. 4/- per kg. 

At the time of distribution every individual was given 4.5 kg of rice. The criminal law 
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was set in motion with the lodging of the FIR.  

2. In this case after receiving the F.I.R the O/C of SADIYA PS registered a case bearing 

SADIYA PS case No. 09/2016 U/sec 417/420/409 of IPC and S.I.  BIRINCHI 

DUWARAH was entrusted for investigation & finally the I/O after completing the 

investigation had submitted final report in this case.  

3. My learned predecessor upon receipt of the final report had issued notice to the 

complainant. The complainant had submitted his protest petition in connection with 

this case and after hearing the complainant my learned predecessor was pleased to 

register a Complaint case. The complainant as well as the other witnesses were 

examined and their initial deposition were recorded U/S 200 & section 202 of CrPC 

after finding a “prima facie” case against the accused person u/sec 417/406/420 of 

IPC my learned predecessor issued summons against the accused person.  

4. The accused person appeared before the court and he was allowed to go on bail. 

The evidence of the complainant and his witnesses were examined, cross examined 

and discharged. It also appears on perusal of the case record that the further cross 

examination of the witnesses were not reserved and the witnesses were discharged 

from this case. The charges were read over and explained to the accused person 

u/sec 409/420 of IPC to which he had pleaded not guilty and claimed to be tried. 

5. In this case the complainant has adduced evidence of as many as four witnesses to 

prove the case. After closure of complainant’s evidence, statement of the accused 

person u/s 313 CrPC is hereby recorded and the plea of the accused is of total 

denial. The defence had adduced six DW’S evidence from their side. 

6. After hearing both sides the following is decided as point of determination in the 

above case. 

POINT OF DETERMINATION 

POINT OF DETERMINATION NO.1 

Whether the accused person being in the capacity of an agent of fair price shop  

at HALLOW VILLAGE, SADIYA and he was being entrusted with property as a 

public servant and such property was there in his dominion as an agent & 

thereby he had committed criminal breach of trust in respect of the articles by 

giving the beneficiaries 4.5 kg of rice instead of 5 kg rice of and thereby  

committed an offence punishable u/s 409 of IPC? 
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POINT FOR DETERMINATION NO.2: 

Whether the accused cheated the complainant/informant by dishonestly 

inducing the beneficiaries of articles and thereby (to make, alter or destroy, the 

whole or any part of valuable security or anything which is signed or sealed and 

which is capable of being converted into a valuable security) and thereby had 

cheated them by inducing them to deliver at Rs. 4 per kg instead of Rs. 3 per kg 

& you took Rs. 50/- from the beneficiaries for the issuance of identity card of 

which the value was of Rs. 10/- and thereby committed an offence punishable 

U/S 420 of the Indian Penal Code? 

Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together: 

7. I have perused the evidence of the PW’S in a close manner and on perusal of the 

evidence of PW’S it appears that the offence which has been alleged against the 

accused is u/sec 409/420 of IPC. Now let us have a close look at the evidence of the 

PW’S.  

8. On perusal of the evidence of PW1, PW2, PW3 & PW4 they have stated that the 

whole issue which took place is due to charge of more price for the beneficiary cards 

and the quantity of rice which was delivered to the beneficiaries were less than the 

normal quota. It was also stated by the PW’S that they were charged more price 

than the rate which was fixed by the government.  

9. Now, PW1 in his evidence has deposed that in the month of December, 2015 when 

the informant went to bring the priority basis card from the shop he was charged an 

amount of Rs. 50/- instead of Rs. 10/-. Similarly, he was entitled to 5 kg rice but he 

was issued rice of 4.5 kg. The government rate of rice was fixed at Rs. 3 per kg but 

he was charged Rs. 6.50/- He lodged the FIR. Ext 1 is his ration card, EXT 2 IS THE 

ORDER FROM SDO, EXT 3 IS THE ORDER OF D.C. 

10. PW2 in her evidence has deposed a similar version as to that of PW1 in this case. But 

it appears from the evidence of the PW2 that she was charged Rs. 50/- for the card 

instead of Rs. 10/-. She was also charged an amount of Rs. 6.42 per kg for the rice 

instead of Rs. 3/-. She requires rice of 35 kg per month but she was delivered 34 kg 

rice. It was also stated by PW2 that the accused used to write Rs. 2/- per kg for the 

rice. EXT 4 IS HER RATION CARD.  

11. Similarly, PW3 has also supported the version of PW1 & PW2 for the rate of ration 

card. She was charged Rs. 6.44/- per kg for the rice instead of Rs. 3/- per kg. She 
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didn’t get rice for four months during the year 2015. EXT 5 IS HIS RATION CARD.  

12. PW4 in her evidence has deposed that she was charged Rs. 6.40 /- per kg for the 

rice instead of Rs. 3/- per kg. She is required to get 20 kg per month but she gets 

19.5 kg per month.  EXT 6 IS HER RATION CARD. 

STAGE OF CROSS EXAMINATION OF PW1,PW2,PW3 & PW4 

13. During the cross examination of PW1 he stated that they didn’t had any written proof 

of the fact that they were charged more amount for the card. It was written in his 

card that he was given 4.8 kg of rice. It was requested to the accused to mention 

the rate but he didn’t mention the rates. He didn’t had any idea if the society is 

having any rules in connection with the delivery of less than 5kg of rice.  

14. At the stage of cross examination of PW2 she stated that she didn’t have any proof 

that she was charged Rs. 50/- for the card. They had protested but they didn’t get 

any results. She didn’t had any idea about the rules in connection with the agents 

and society. 

15. It was stated by PW3 during her cross examination that when she had asked about 

Rs. 50/- for the card it was stated to her that it was charged for the making the card. 

They have mentioned about the fact that they can prepare the card by themselves. 

She didn’t know what was the rate mentioned by the accused in the card.  

16. PW4 during the test of cross examination had stated that she didn’t any proof of the 

fact that the accused charged Rs. 6.40/- per kg. They didn’t lodge any complaint 

before the FOOD & SUPPLY DEPARTMENT in connection with this case.  

EVIDENCE FROM THE SIDE OF DEFENCE: 

17.  DW1 in his evidence has deposed that there was a meeting amongst the agents and 

it was fixed at the rate of Rs. 50/- whereby the amount will be charged as “JABATIYA 

KHA KHARASH”. EXT KA is the minutes of the meeting. There was no purchase of 

rice by their society for a period of four months because they didn’t get the traveling 

charge of goods from the government. At that time there was a meeting with the 

SDO as well as with the agents and the organizations in connection with it. It was 

decided in the said meeting that an amount of 50 paisa will be kept for the agents 

and the rice will be distributed. EXT KHA is the minutes of the meeting. There was 

less supply of rice for about two/one month and because of it they had supplied less 

rice. In connection with it there was a meeting which was held between the 

secretary & president of FAIR PRICE SHOPS.  EXT GAA is the copy of the notice. The 

articles are distributed as per decision of the society.  
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18. During his cross examination he stated that the ration cards are issued by the 

government. He didn’t do the photocopy of the cards. The word JABATIYA KHARASH 

means the expenses incurred for travelling to the office. It was as per the decision of 

the business organization as well as of the other organizations that the rice was 

distributed. The rice was distributed as per EXT GA. He didn’t submit any copy in the 

court about the discussion which took place. He didn’t get any permission from the 

government to charge a higher price. He didn’t distribute the rice as per EXT 3. He 

distributed the rice as per SDO office meeting.  

19. DW2 in his evidence has deposed that he is the secretary of FAIR PRICE SHOP 

ASSOCIATION. After the enactment of new FOOD SECURITY ACT they didn’t brought 

the rice for about four months i.e. from FEBRUARY, MARCH, APRIL & MAY, 2016. 

There was a meeting in connection with it in the office of SDO(CIVIL). It was decided 

in the meeting that including the travelling costs the rice could be sold at the rate of 

Rs. 5.92/- instead of Rs. 3/-. It was decided in the meeting of the agents that at the 

time of issuance of ration cards they can take Rs. 50/- for the preparation of 

documents. The SDO civil was present in the meeting.  

20. During his cross examination he stated that the fair price shop agents as well as the 

accused used to get commission from the government. There was no instruction 

from the government side to charge more price than the rate fixed by the 

government from the beneficiaries. The shop of the accused person is about 6/7 kms 

from his house. He didn’t know if the accused person had charged more price than 

the one fixed by the government side. He didn’t know if the accused sold rice in the 

month of FEBRUARY, MARCH, APRIL & MAY, 2016. If the agents have received less 

rice than the amount of rice fixed for their quota they can inform supervising 

authority in connection with it.  The amount of Rs. 50/- for the ration card was not 

claimed by force from anyone as the government had fixed the rate at Rs. 10/-.  

21. DW3 in his evidence has deposed a similar version to that of DW1. But he was not 

present at the meeting and the amount of Rs. 50/- was charged as per the meeting. 

It also happened that there was less supply of rice in some months and in 

connection with it they had received notice from the secretary of agents. In the year 

2016 the amount which was charged more from the public couldn’t be reimbursed 

from the government. The amount which was charged more was handed over to the 

committee.  

22. At the stage of cross examination he stated that the photographs of the ration cards 

are brought by the customers themselves and in some cases they click the 
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photographs. He didn’t know if the accused clicked the photographs or the 

customers did it by self. The documents such as VOTER ID, copy of the counter folio 

are prepared by the public and in some cases they prepare it. He didn’t know what 

was done by the accused person. The distance of his shop is about one km from the 

shop of the accused person. He didn’t know if the accused had claimed more price 

than the amount fixed by the government.  

23. DW4 in her evidence has deposed that there was a meeting at the HALLOW GAON 

village where in it was stated by one BHUBAN GOGOI that the rice couldn’t be 

brought at the rate of Rs. 5.42/- and when they will be given money by the 

government they will bring rice. The ladies present in the meeting told and it was 

decided by way of a written application that the rice should be brought at the rate of 

Rs. 5.42/- and the rice was brought by the agents. The public didn’t raise any 

objection in connection with the rice which was brought at the rate of Rs. 5.42/- 

instead of Rs. 3/-. It was stated by DW4 that those persons who had submitted the 

photographs & documents by self they didn’t gave Rs.50/- and vice versa took place. 

The persons who were unable to prepare the documents in connection with it the 

said documents were prepared by the agent and she didn’t had any idea whether the 

agent got some money or not. The rice was of Rs. 3/- per kg was sold at the rate of 

Rs. 5.42/- and in relation to it no such objection was raised before the SDO civil.  

24. During her cross examination she stated that she didn’t submitted any documents in 

connection with the meeting. The agent used to give rice at the rate of Rs. 3/- to the 

public. She didn’t had any idea if the accused took Rs. 50/- from the public for the 

issuance of ration cards.  

25. DW5 in her evidence has deposed that there was a problem relating to rice and in 

relation to it it was informed to them that the price will be more and it was for a 

period of one month. Now, they are consuming the rice at the rate of Rs. 3/-. They 

didn’t gave Rs. 50/- to the accused for the ration card and the accused didn’t take it 

from the public also.  

26. During her cross examination she stated that they gave a written assurance to bring 

the rice but the document has not been submitted today in court. It was once the 

accused took more price for the rice for one month than the usual price.  

27. DW6 in her evidence has deposed that they got the rice at a proper price and rate. 

They gave Rs. 50/- per head on their own wish and will for the preparation of 

photographs and documents.  

28. During her cross examination she stated that there was price hike for one month and 
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it was on their instructions the accused brought the rice. They signed a document in 

connection with it. They didn’t submit the written document in the court today. Now, 

the rice is available at the rate of Rs. 3/-.  

I have heard the arguments from the side of the complainant as well as 

from the side of the defence. 

29.  This is a case whereby the accused person stands for trial for an offence u/sec 

409/420 of IPC.  

Let us have a look at section 405 of IPC before I proceed with the appreciation of evidence 

of this case: 

30. “Section 405 of IPC deals with criminal breach of trust “Whoever, being in any 

manner entrusted with property, or with any dominion over property, dishonestly 

misappropriates or converts to his own use that property, or dishonestly uses or 

disposes of that property in violation of any direction of law prescribing the mode 

in which such trust is to be discharged, or of any legal contract, express or 

implied, which he has made touching the discharge of such trust, or wilfully 

suffers any other person so to do, commits “criminal breach of trust”.  

31. It is not necessary to refer to the Explanations to the said section for the purpose 

of this case. Hence they are omitted. 

32. What amounts to criminal breach of trust is provided under Section 405 IPC. The 

basic requirement to bring home the accusations against the accused  under Section 

405 of IPC are the requirements to prove conjointly (A) The accused was either a 

public servant or a banker, or a merchant or a factor, or a broker or an 

attorney or an agent 

(B) There must be entrustment with the property in question or with 

dominion over it 

(C) That he had committed breach of trust in respect of it   

33. In every case where offence of criminal breach of trust is alleged what must be 

established initially is the fact of entrustment. According to Lord SUMMER, “the 

natural meaning of „entrusted‟ involves that the assured should by some 

real and conscious volition have imposed on the person to whom he 

delivers the goods some species of fiduciary duty.” 

34.  It is important to note here that the duties entrusted upon the agents are of highly 

confidential character as well as they owe a great responsibility upon the task 

entrusted upon them and breach of trust committed by them may often induce 
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public outrage in the society at large. It seems to be a similar situation which took 

place in connection with this case whereby a vigilant citizen had to approach the 

doors of the investigating agency as watch dog.  

35. Now, the gist of the offence of criminal misappropriation is “dishonest intention.”  It 

is required to be proved whether the accused person had the dishonest intention to 

commit the offence.  

APPRECIATION OF EVIDENCE 

36. In this case, it cannot be denied and it has also been accepted by both sides that the 

accused person is an agent and he was working as an agent of fair price shop. 

However, the bone of contention which arouse in connection with this case is with 

regard to the fact and which the prosecution needs to prove is about the price 

factors and excessive charges charged by the accused person and the delivery of less 

quantity of rice per head.  

37. Keeping this in mind now let me have a look at the evidence of this case. It is no 

doubt true that the complainant side needs to prove the fact of entrustment to prove 

this case as well as the act of breach of trust.  

38. It also appears from the evidence of the PW’S as well as from the evidence of DW’S 

that the accused person was entrusted with the task to give the rice and he was an 

agent of fair price shop and thereby it was his duty to distribute the rice. The fact 

that he was entrusted with the duty is clear and proved and it has not been denied 

at all.  

39. Now, as far as the EXHIBITS which has been submitted in connection with this case 

from the side of the complainant it appears that PW1 had received rice to the tune of 

10 kg’s in the month of DECEMBER,2015 & JANUARY, 2016 and it was issued to him 

at the rate of Rs. 30/-. Hence, on close scrutiny of EXT 1 it appears that the rate of 

the rice happens to be of Rs. 3/- per kg. Similarly, it also appears that there was no 

distribution of rice in the month of MARCH, APRIL, MAY but it appears that he had 

received rice in the month of JULY, 2016 (i.e. rice of 4.8 kg’s) at the rate of Rs.2/-. 

This becomes quite clear from the perusal of EXT 1 that the allegation of the fact 

that the accused had committed discrepancy in the act of distribution of rice couldn’t 

be proved clearly from the evidence of PW1. On perusal of EXT 1 it couldn’t be made 

apparent that the accused took Rs. 6.50 /- per kg from him instead of Rs. 3/- per kg. 

Similarly, the fact that the accused had delivered to him 4.5 kg instead of 5 kg 

couldn’t be proved from EXT1.  
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40. As far as EXT 2 & EXT 3 are concerned it appears that EXT 2 was issued in the 

month of FEBRUARY, 2017 and the whole occurrence which took place it was in the 

year 2016. Hence, in such a case I couldn’t find any relevancy of EXT 2 with the fact 

of this case. It also appears on perusal of EXT 3 that the rate chart was issued for 

the month of DECEMBER, 2015 to JUNE, 2016 and the rate of rice was fixed at Rs. 

3/- per QTL to Rs. 2/- QTL by the deputy director of FOOD, CIVIL SUPPLIES & 

CONSUMER AFFAIRS, TINSUKIA. But even on close scrutiny of EXT 3 it couldn’t be 

accepted in toto as the evidence of PW1 is in complete contradiction to the EXT 1, 

EXT2 & EXT 3.   

41. An important issue which came to light was the issue relating to charge of more price 

in connection with the issuance of new ration cards. It has been alleged by the PW’S 

that the accused person had charged Rs. 50/- for the priority basis cards instead of 

Rs. 10/-. However, during the cross examination of 4PW’S that they have admitted 

that they didn’t had any such document to prove the fact that the accused charged 

Rs. 50/- instead of Rs. 10/-.  However, in this case the accused person had come 

with the document in connection with the attack which had been leveled against him 

by the complainant side with the help of KA. Now, on perusal of EXT KA it appears 

that the rate to charge an amount of Rs. 50/- instead of Rs. 10/- was fixed on the 

basis of a decision which was taken by the dealer’s association. It appears on perusal 

of EXT KA that the amount has been charged on the basis of “JABATIYA KHARASH.” 

Now, let us have a look at the word “JABATIYA KHARASH” and its real intent and 

meaning. It appears from the cross examination of DW1 that the word “JABATIYA 

KHARASH” means the office expenses incurred during the travelling. It also appears 

during the evidence of DW2 that they can charge an amount of Rs. 50/- from the 

customers for the preparation of documents. It also appears during the cross 

examination of DW2 that the amount of Rs. 50/- was not taken by force as the 

government had fixed the rate of the card at Rs. 10/.  

42. On the other hand, it also fails to support the suggestion put forward during the 

cross examination of DW1 that he had taken the money by force from the common 

man. On further close scrutiny of the evidence of DW4 & DW6 that the payment of 

Rs. 50/- were paid by those persons who were unable to prepare it and on the other 

hand whoever had prepared the documents they did it by themselves. Similarly, from 

the evidence of DW6 it remained untouched and it remained at its position that the 

public had paid the money by self on the basis of their own wish & will.  

43. It becomes quite clear from the evidence of the DW’S as well as from EXT KA that 
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the amount was fixed at the rate of Rs. 50/- for the issuance of new cards. It also 

appears in this case that the amount has not yet been reimbursed from the 

government. The excess amount was deposited to the committee. It has also been 

admitted by DW2 & DW3 that they didn’t had any idea as to what was the policy 

followed by the accused person. It also appears on perusal of the evidence of DW’S 

that an amount was charged more than the actual price but it was for a period of 

one month as has been admitted by DW5 in her cross examination.  

44. This is quite clear from the evidence of DW’S that the price of rice was charged at a 

hike of Rs. 5.42/- instead of Rs. 3/- but there was no such objection raised by the 

complainant or by the vigilant public before the SDO (CIVIL).  

45. It is a well known fact that procedure is handmade of justice and it is the duty of the 

prosecution side to prove it own case on the basis of the documents relied upon 

them. It is also a principle of criminal jurisprudence that the prosecution/complainant 

in this case must come up with clean hands. However, the defence side had come up 

with the plea as to the reason behind the charge of more price but the said fact 

couldn’t be proved from the side of the complainant side on the basis of the 

documents relied upon by them.  

46. Keeping this in mind let us have a look at EXT 4 which has been relied upon by the 

complainant side and it has come up with the evidence of PW2. Now, on close 

scrutiny of EXT 4 it appears that in the month of FEBRUARY, 2016 she had received 

an amount of 70 kg’s rice at the rate of Rs.3/- for the month of DECEMBER, 2015 & 

JANUARY, 2016. However, the evidence of PW2 is itself contradictory to EXT 4 and 

hence cannot be accepted as gospel’s truth. It can be accepted that the plea of the 

defence that they didn’t brought rice during the month of FEBRUAY, 2016 to MAY, 

2016 and because of it it may be accepted that there was no mention of rice 

distribution in the card of PW2.  

47. It is a sorry state of affair to mention here that on perusal of EXT 5 it appears that 

there was no mention of the fact that the accused had charged Rs. 6.44/- instead of 

Rs.3/- because on perusal of EXT 5 it appears that the rate which has been charged 

upon her for the distribution of rice is either at the rate of Rs. 2 or at the rate of 

Rs.3/- but the fact that the accused had charged her Rs. 6.44/- doesn’t find its place 

in EXT 5. Hence, the evidence of PW3 cannot be accepted in toto.  

48. Now let us have a look at EXT 6 which comes to focus on the basis of the evidence 

of PW4. On perusal of EXT 6 it appears that there was no mention of the fact that 

the accused had charged Rs. 6.40/- instead of Rs.3/- because on perusal of EXT 6 it 
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appears that the rate which has been charged upon her for the distribution of rice is 

either at the rate of Rs. 2 or at the rate of Rs.3/- but the fact that the accused had 

charged her Rs. 6.40/- doesn’t find its place in EXT 6 also. Hence, the evidence of 

PW4 cannot be accepted in toto. 

49. This makes it quite clear and apparent that the amount was charged on the basis of 

EXT GAA and it was not issued on the basis of EXT 3 as it has been admitted by 

DW1 during his cross examination. It has also been admitted and had become quite 

clear that the accused didn’t had any intention to cheat the public at large but to 

meet the crisis which took place due to the implementation of the new law i.e. 

NATIONAL FOOD SECURITY ACT, 2013. But even if there was no distribution of rice 

on the basis of EXT 3  but the fact couldn’t be proved by the complainant side 

beyond doubt because none of the documents which has been EXHIBITED in this 

case i.e. EXT 1,4,5 & 6 supports the fact that there was charge of high price in the 

distribution of rice.  

50. The materials placed by the prosecution couldn’t prove the accusations that the 

accused person has failed to distribute the rice properly to the beneficiaries as well 

as had charged high price and an offence of criminal breach of trust by an agent 

u/sec 409 of IPC couldn’t be made out.  

51. One of the core legal issue in which the whole case is based is upon the fact that 

whether there is an offence of cheating committed by the accused person in this 

case. Keeping this in mind let me move ahead with the penal section involved in it 

and let us have a look at it. Section 420 of IPC deals with  Cheating and 

dishonestly inducing delivery of property.—Whoever cheats and 

thereby dishonestly induces the person deceived to deliver any 

property to any person, or to make, alter or destroy the whole or any 

part of a valuable security, or anything which is signed or sealed, and 

which is capable of being converted into a valuable security, shall be 

punished with imprisonment of either description for a term which may 

extend to seven years, and shall also be liable to fine. 

52. The definition of cheating has been dealt under section 415 of IPC 

which lays down, “Whoever, by deceiving any person, fraudulently or 

dishonestly induces the person so deceived to deliver any property to 

any person, or to consent that any person shall retain any property, or 

intentionally induces the person so deceived to do or omit to do 
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anything which he would not do or omit if he were not so deceived, and 

which act or omission causes or is likely to cause damage or harm to 

that person in body, mind, reputation or property, is said to “cheat.” 

53. In this case, on close perusal of the evidence of PW’S it appears that the 

prosecution/complainant side has been at a total failure to bring to light one of the 

vital ingredients of cheating i.e. intention to cheat. In this case, none of the four 

PW’S have mentioned that the accused had the intention to cheat. Even if it has 

come to light on the perusal of EXT’S that the whole case is related to an offence of 

cheating whereby the accused has been alleged to have committed an act of 

cheating the beneficiaries but on the other hand, the prosecution has failed to bring 

to light the essential elements of cheating in this case.  

54. The intention has to be established prima facie in this case and in this I have 

perused the evidence of PW’s in a very careful manner and it appears that the PW’S 

have totally failed to make out that initially the accused was having an intention to 

commit an offence of cheating. 

55. In the case of V.Y.Jose and another Vs. State of Gujarat and another, (2009) 

3 SCC 78, the hon’ble Supreme Court has held in Para “14. An offence of 

cheating cannot be said to have been made out unless the following 

ingredients are satisfied: (i) Deception of a person either by making a false 

or misleading representation or by other action or omission; (ii) 

Fraudulently or dishonestly inducing any person to deliver any property; or 

to consent that any person shall retain any property and finally 

intentionally inducing that person to do or omit to do anything which he 

would not do or omit. For the purpose of constituting an offence of 

cheating, the complainant is required to show that the accused had 

fraudulent or dishonest intention at the time of making promise or 

representation. Even in a case where allegations are made in regard to 

failure on the part of the accused to keep his promise, in the absence of a 

culpable intention at that time of making initial promise being absent, no 

offence under Section 420 of the Penal Code can be said to have been 

made out.” 

56. Their lordships in the case of V.Y.Jose and another (supra) has further observed 

in Para “12. For the purpose of constituting an offence of cheating, the 

complainant is required to show that the accused had fraudulent or 

dishonest intention at the time of making promise or representation. Even 
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in a case where allegations are made in regard to failure on the part of the 

accused to keep his promise, in absence of a culpable intention at the time 

of making initial promise being absent, no offence under Section 420 of 

the Indian Penal Code can be said to have been made out.” 

57. Deception is one of the important key words which appear in the offence of cheating 

and if one looks into the dictionary meaning of words deception it means “the act 

of misleading another through intention false statement or fraudulence 

action.”  

58. In this case, on perusal of EXT KA, EXT KHA & GAA it appears that there was no 

such fraudulent act or any act of misleading the beneficiaries by the accused person. 

It is crystal clear that it was the necessity of time the accused person had charged a 

higher price but there was no such adverse intentions i.e. with an intention to cheat 

the beneficiaries which includes the complainant i.e. PW1. In order to prove an act of 

cheating one of the core principle is to prove that the fact that the accused person 

had the intention to cheat from the very beginning i.e. from the prima facie stage.  

59. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

60.  In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 1762 

the hon’ble supreme court has held that It is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the complainant to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

61. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

62. In the light of the above discussion & reasons, I am of the opinion that the 

complainant has failed to prove the case against the accused person beyond 

reasonable doubt. Hence, the accused person deserves to be acquitted of the 

charges leveled against him u/Sec 409/420 of IPC. 

http://indiankanoon.org/doc/1436241/
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ORDER 

In view of the above discussions and reasons it is held that the complainant has 

failed to prove the charges leveled against the accused person & as such the 

accused person is hereby acquitted of the charges leveled against him under 

section 409/420 of IPC  and he is hereby set at liberty.  

The bail bond of the accused person shall remain in force for six months in view 

of section 437A of the CrPC. 

Make necessary entry in the judgment register.  

Given under my hand and seal of this court on this the 12th day of MARCH, 2018 

at SADIYA COURT 

                                                                  

                                                          SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),  

                                                            SADIYA, TINSUKIA 
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APPENDIX: 

WITNESSES FROM THE COMPLAINANT SIDE: 

PW1: BHABAN GOGOI 

PW2: ANIMA BURAGOHAIN 

PW3: CHAHALA CHIRING 

PW4: JONAKI GOGOI 

WITNESSES FROM THE DEFENCE SIDE:     

DW1: HARISHANKAR PUROHIT 

DW2: KRISHNA GOGOI 

DW3: LAMBODAR GOGOI 

DW4: PURABI GOGOI 

DW5: HITALI GOGOI 

DW6: MONIKA GOGOI 

COMPLAINANT EXHIBITS:  

EXT 1 IS THE RATION CARD OF PW1 

EXT 2 IS THE ORDER OF SDO 

EXT 3 IS THE ORDER OF THE D.C. 

EXT 4 IS THE RATION CARD OF PW2 

EXT 5 IS THE RATION CARD OF PW3 

EXT 6 IS THE RATION CARD OF PW4 

DEFENCE EXHIBITS:  

EXT KA IS THE COPY OF THE MEETING OF AGENT’S  

EXT KHA IS THE MINUTES OF THE MEETING  

EXT GAA IS THE NOTICE 

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),  

                                                               SADIYA, TINSUKIA 

                                                      


